
date: SEp 3 0 1991 

to: District Counsel, Denver CC:DE?d 
Attn: David P. Ilonson 

from: Assistant Chief Counsel (Tax Litigation) 

%bjec:: --------- --- --------- - --- --- --- - T3FU Statute of Limitations 
Ti-:;-E745-S1 
CC:;I‘L:T;/P Kane Kilson 

Tliis is In reply to your request for tax litigation advice 
d::ted July 11, 1991. 

ISSUES 

1. Whether the Internal Revenue Service c---- -- sue a 
statutory notice of defic------- ---- ---- ---- ------ ------- -- r the 
additio---- ---------- ----- --------- --- ----------- ---- ------------- received 
from ----------- ------- -- -------------- ----- ---------------- a TEFRA 
partnership, in light of ---- ----  tha- ---  individual income tax 
return has been filed by ---------- for -------- 

2. Weth--- ---- assessment made on ------ ---- -------- based on 
----  iling of ----------- “aAmended” income ---- -------- ---- tax year 
-------- constitutes a valid an-- -------- assessment of the TEFP.A flow 
t;lrcugh adjustments made to ------------  partnership return-l/ 

r! Al,though your request f--- ---- ----------- advice states 
that tne assessment ------ made on ------------ ---- -------- the transcript 
of account f--- ---- -------- ---- year indicates that the ---------------- 
------ made on ------ ---- -------- hn assessment made on ------------ ---- 
-------- would have violated the -------------  stay applicable to the 
bankruptcy proceeding be-------- ---------- --- s not discharged from 
these proceedings until --------- ---- ------- (see discussion in FACTS). 
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1. C-iven your uniczue facts and circurzstances, and 
specificaiiy t---- ----- that ---- individual inccme tax return has 
been filed by --------- for -------- the ---------- ca-- ------ erly issue a 
statutory notice --- - eficiency to --------- for ------- that wouid 
incillde ------- tments relating ----- o---- --- the -------- nal .i.llCOii~e 
that --------- received from ------------ but all of the -------- of taxable 
inco;.jk- -------- tion:<, credits, etc., reiazing --- ----------- as well as 
t::y ocher adjustment -- at would impact on ----------- ----- ral income 
tc: liabiiity fcr -------- 

2. X2 agree with your conclusion that on ------ ---- -------- 
---- -- ;-r;ice ijas able --- ---- perly asses5 an income --------- ---- 
-- --- --- --- a s a resuit of ----------- filing an amended return for that 
year .z./ Ewever , we believe that the procedure followed ,by the ’ 
G<se-,~ Service Center in making the assessment w‘as improper. As a 
1~ .z i .u I c , tne Ogieil Sei vice Center assessed more tax than was 
;+:;i;: per~~ijsibl2. -------------- -  partiai abateii,ent of the 
esseasment made on ------ ---- -------- should be made, reducing the 
asses3meT.t to the a--------- --- -----------  tax liability shown on the 
menc;ei return, i.e., $---------- 

---------- WE:5 a.7 investor in ----------- ~during the years ------- and 
------- ---- --------------- ---- -------- a -------- of Beginning of 
-------- trative -------------- ------ AP”) was maileii to --------- with 
respect to ----------- for -------- On ----------- ---- -------- -- ----- P was 
mailed to ---------- -- ith ------- ct to ----------- ---- -------- On ------ ---- 
--------- ---------- ------ a petition in ------------- y ------- pursu---- --- 
-------- r -- --- tile Bankruptcy Code. Fle received a discharge on 
------- ---- -------- On ------ ---- -------- Notices of Final Partnership 
------------------- -------------- -------------- were i;iailed to --------- for the 
yesrs ------- and ------- Xo petition for readjustment ------ ----- , and 

2/ 
conflTct 

An assessment made on ------ ---- -------- would not 
with the automatic stay’. ------- ----------- will reflect an 

assessment date of ------ ---- -------- as that is the date on the 
perX.nen: records o- ---- ----------- 
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the taxes for the years ------- and -------- caiculate-- ---  th-- -------- --- 
----- - ZFX. aJjustmen:s were assessed against --------- on ---------- ---- 
------- through camp utationii adjustment. Of course, bec------- --------- 
------  ile;: for ban!:r-uptcy prior to t---- ------- tion of time for 
------- a ---------  on the FPAA, his ----------- pzrtneiship itei.is for 
------- and -------- had converted to noilpartnership items and he Vas no 
1029CI i psrty to the TCPXA proceedings. I.R.C. Z 6----- ----- ----- ~. 
- -- -- -- -  . i: ? c F 30l.G231(c)-;T(L). 
------- asse<Lment was improper. 

Consequently, the ---------- ---- 

i-5 --------- incom2 tax return has been filed by ---------  or 
-- - -- --- - -------- ------ an “amended” income tax -------- for ------- on 
--------- ----- ----- ----- ------ ------- Ti~c-re is nc- ----- rd that --------- e’---- ------ an 
original inco----- ---- return for -------- On the amended ------- income 
tax return, ---------- -----------  $--------- of additional income that 
---------- from ---- ----------- examination. This income represented 
------------ distributive share of the profits of the partnership. 
------ __:_ ..c27’1;c;isns claimed on the amended income tax return were 
disrega------ by the Ogden Service Center, t---- ---- ------ ----- mputed, 
: -- -- L --- -- --- -- -- .,- ---- ---- in inco;;ie tax was assessed on ------ ---- -------- O?ll,- 
$---------- --- -- comle tax liability was reported --- ---------- ---  his 
amended ------ incozie tax return. The ------------ ------------- nt -------- on 
the coihpucational ------- tment made on ---------- ---- ------- for ------- in 
the amount of $--------- ---------  to t---- --- me amount of income that 
was reporte-- --- ----- --------- on his ------- amended income tax return 
filed on ------------ ---- -------- 

issue 1 

Tne partnership audit and litigation provisions of I.R.C. 
f: 6221-6233 (TEFP&) generally apply to partnership taxable 
years beginning after September 3, 19S2. Pub. L. HO. 97-249, 
f 4:7(a) (11, 90 Stat. 324, 670. 

Prior to the enactment of TEFRA, the period of limitations c ior azz*ssmenr of partnership items IJ~S the same as for 
nonpertnership items. Section 6501(a) provides: 

General Rule.-Except as otherwise provided in this 
section, t;he amount of any tax inposed by this title 
shall be ‘assessci! within three years after the return 
was file5 (wherl.,er or not the return cas filed on or 
after the date srescribeil . . . and no oroceedina in 
court without assessment for the collection of such tax 
shall be begun after the expiration of such period. 
(ez7;phasis supplied) 
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Section 6229 (a) provides: 

General Rule.-Except aa otherwise prouiticd in this 
sec~lon, the period for assessing an? tax imposed by 
subtitle A with respect to any Rerson which is 
attributabie to any partnership item (or affected item) 
for a partnership taxabie year shall not ex-,ire before 
tk 62te which is 3 years after the later of- 

(1) The date on which the partnership 
return for such taxable year was filed, or 

(2) t>;e ;;rt dLj7 for filing such return for 
such year (determined without regard to 
extensions). (emphasis supplied) 

I.2.C. 5 6229(f) provides: 

Items Becoming Ronpartnership Items.-If, before the 
?,:i’i r;,t ion of the period otheririse provided in this 
section for assessing any tax imposed by subtitle A 
with respect to the partnership items of a partner for 
the partnership taxable ye3r, suc~h items become 
nonpartnership items by reason of 1 or more of the 
events desc:ibed in subsection (U) of section 6231, the 
period for assessing any tax izE;osed by subtitle A 
which is attributable to such it,ems (or any item 
a;r’fccted by such items). sh;?i nor exriire before the 
date which is 1 vear after the date on rrhic:i the items 
Lecome nonpartnership items. The period described in 
the preceding sentence (inciuding any extension period 
under this sentence) may be extended with respect to 
any partner by agreement entered into by the Secretary 
and such partner. (emphasis supslied) 

There are two interpretations of the general rules found at 
socticn 6229. One is that section 6229 merely extends the period 
of limitations for ail items, including partnership items, set 
out by section 6501(a) (the “statute extension interpretation”). 
The other position is that section G229 sets out a separate 
period of lim~itations for partnership items, and section 6501 
refers only to nonpartnership items (the “separate period 
interpretation”). 

The uncertainty on this issue stems, in part, from 
differences in the language of the two “general rules” 
found at sections 65Cl(a) and 6229. Section 6501(a) states that 
my tax “chal 1 be assessedi” within three years of the filing of 
an individual return. Sections 6229(a) and (b), on the other 
hand, state that the period of limitations “shali not expire 
before . . .‘. 
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The primary argument for a separate statute approach is that 
section 6229(b)(2) implies thEt section 6229 is separate from 
section 65Cl retk:er then a mere extension of section 65Cl. 
Section 6229 !b) (2) strtes: 

Coordination with section 6501(c)(4).-Any 
agreement under section 6501 (c) (4) shall 
aptly ::ith respect to the period described in 
subsection (a) only if the agreement 
expressly provides that such agreement 
appiips to tax zttributabie to partnership 
items. 

If section 6229 merely extended section 6501, an extension 
02 Lec;ion 6501 wouli automaticaiiy extenLi the period of 
;;Ai(iL~Lio;,; ftii partnership items, and ir specific reference tir 
pcrtnership items would not be neces,ery. Thus, the fact that _ ,. T acL.l;i-, G222 (ij; (2) requires an express referelice to pdrtnersilip 
lie:.:s for an extension under section 6501(c) (4) to apply to 
;;rtncrsi~,i;> it?;;; may indicate that section:, 6229 &nt; 65C;l 
provicie separate periods of limitetions. 

Another argument in favor of the separate period. 
interpretation is th&c it discourages different periotis of 
liaitations for partners within the same partnership. The basic 
gre;aise of the TEFRA audit procedures is to provide a unifieci 
proceeding for all partners anti t single period of lia,itations 
idC3rlCSS thzt goal. On the Gth2K bend, Ccngress specifically 
cllo:red for differing periods of limitations in allowing 
inciivifiual partners to extend the section 6229 period(s) with 
respect to themselves. &g I.R.C. s 6229(b) (1) (4); see als3 
I.R.C. 3 622?(f) (iast sentence) and I.R.C. 2 G226(c)anr 
(<) (1) (2) (psrtnc-r ceases to be a ;jarty to TEF’?.. proceeding after 
period for assessing his partnership items expires)~. 

Still ancthcr argument in support of the separate statute 
interpretation is foui~ti in section 6503(a), which provides for 
SUS.pHlsiCm Gf the p2KiGi; Of limitations rrhen a statutory 
notice of deficiency is mhileir. Section 65C3 (a) makes specific 
reference to the “period of limitations provided in section . . . 
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6229.. .‘I. J/ IIere as&in, the reference to S 6229 serves no 
-purpose if section 6229 merely extends section 6501. Sect ion 
6503 (a) si13pe~2; the period under section G229(a) for assessing ._ 
tzi; ClttiibEtZi>le to affected item follo;:ing z partnership 
p1 occ2LI: nq’. It also operates to suspend the period under sectiori 
6229 (f) for Fartnership and affected item which have converted 
to nonFartnershi7 iteas when a notice of deficiency under 
sectiour. G23a(t) (2) (A) aild 6212(a) is sent with respect to such 
x<:i,s. If skction 6229 merely operates to extend section G501, 
then an affected item notice of deficiency would extend section 
,<j.J’ ‘, and this ar.lend:zent wouid not have been necessary. 

z. Statute Extension Approach 

C;le statute exten.sion approach relies on the “shall not, 
ex;;;i re before” language of I.R.C. 75 G229(a) and (f) to conclude 
tiiat section 6229 merely extends the otherwise controiling period ,, 
of liiilitations under section 6501. 

The rationale 
1 A. ̂ . 2 _ .: 

supporting this aporoach is that had Congress 
.---Lir- C?,cl t3 ,,.~ ,I”.~.. ._.. ./cI”., I__~ supplant snction 6501 erkti rnlir -&--, , CCYr?qZer-S 

wou;; have used ianyuage that paraileled section 6501, i.e., “tax 
. . . s:hil? be assesseti within 3 years [or 1 year] after th? 
return was filed . . .II. Instead, Congress provided that the 
period of limitations “shall not expire before . . .“. This 

J/ Section 6503(a) provides: 

(a) Issuance of Statutory Notice of Deficiency.- 

(1) General Rule--The running of the period of 
liziitations provideti in section 6501 or 6502 (or 
section G229, but onlv with respect to a deficiency 
iiescrioed in section G23O(a) (2) (Al) on the r.lcI;inG of 
tssessmnts or the coliection ty levy or a proceeding 
in court, in respect of any deficiency as defined in 
section 6211 (relating to incoke, estate, gift anti 
certain excise taxes), shall (after the nailing of a 
notice under section 6212(a)) be suspended . . . for 
the period tiuring which the Secretary is prohibited 
frcsl r;;ahing the assessi.ient or froiil collecting by ie.Jy 
oc a proceetiing in court (and in any event, if a 
proceeding in respect of the deficiency is placed on 
the doci;et of tile ‘?a;: Cour:, uiltil the decision of the 
Tax Court becomes final), and for 60 clays thereafter. 
(ezp!itsis supplied) 
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iznguage i:::&lies tilat section 6229 was merely intended to keep 
tl:p i’cri 00’ of lL;litations under section 6501 oren when it wouiti 
orher\..*ise expire earlier. This interpretation is supported by 
reference to identical “shall not expire before“ language -. container in I.R. C. 3 6501 (c) (7), whicri provides for a 60-day e. 
sensioz of the otherwise iipplicable period of limitations when 
an amen&e& return ir; filed just prior to the expiration of sucn 
period. 

in tiiscuasions smith congressional staff member.5 on the 
v;rious t:X-vri:ins committees, inlOSt recently in connection with 
-nc recentiy introduced tecnnical corrections to the TERRA 
p;‘ovl:-ions, \:e were informed by tnc staff members tllat there is 
n.- :;cection in their mind t;-~.zt tne statute extension approach 'r;i?s 
-nL:;.LleG, and tiltit they believe that the piain language of rt,e 
i.,.C. 5 6229 adequately su;jports this approach. Consequentiy, 
L.. ~’ ;~ = _’ i; 5 .&- rico;,;;;;cfiie< l&.n;u;lje to clarify the statute. 

Arqu;aly, Concjress anticipated a nsr;;lal three year Ejeriocl 
for TTFR.3 :nd non-TERRA cases (I.R.C. SS 622Q(a) and 6501 (a)) and 
:;r~:.itieti t:;zt additional one year peris of section 6229(f) to 
i’ ~2 tb,e Service at least one addi’ * cionhi year to assess after 
CGn-iSZSiGri ot items from partnership to nonpartnership status. 
cl”.e,>r5 ;;,ay occur which will operate to convert partnership items 
!,;.z;l >e=ori t;qi’ Section 6501 period would expire. A separate 
statute interpretetion would, in many cGse5, make it almost 
iz;ossible to assess converted items within the brief period 
provided under section 6225(f). 

For instance, a bankruptcy filing may significantly shorten 
the time within which to assess tax attributable to partnership 
1 t ?;A; . A ban::ruptcy filing by a partner converts the partner (; 
pzzrtnershiu items to nonpartnership items and triggers the one 
year period for assessment under section 6229(f). Temp. Treas. 
Reg. S 301.6231(c)-7T(a). If a partner filed for bankruptcy on 
j:a?u;ry 2, 1990, and filed his 1989 individual return un&r a 
sixt;i month extention on October 15, 1990, the Service would have 
0 rr 1 y t\:o and one-nalf months to assess the tax attributable to 
tne converted items. Thus, cases involving bankruptcy, 
nonfilersand criminal cases, where the period~of limitations 
wouid be open under section 6501(c) (1) (pertaining to false and 
fraudulent returns), present facts which we believe are favorabie 
for making a statute extension argument. 

After discussing this i,, -cue with the Chief Counsel and 
Deputy Cnief Counsel, v:e feel that it is ap;jropriate to authorize 
I.?._ LII_ Icsuince of a statutory notice oft diciciency under the 
statute extension ao?roach in select test cases that meet certain 
criteria. i’hose criti-ria tire: 

(1) Potential test cases that.are still subject 
to the jurisdiction of a bankruptcy court, 

L 



1.c., there has been no discharge, will not 
b2 selected as test cases. 

C-J The proposed deficiency (or deficiencies) 
exceei $10,000 for each year in issue. This 
\,.:iil brevent the test case fKGib1 being 

5 Lcc;.;eLsc! as an “S” case and, in addition, 
Frovides enough potential dollar impact to 
act as a clear incentive to file a petition 
in the Tax Court. 

(3) In case5 tl!;: have been through bankruptcy 
proceedings and have been discharged from 
those proceedings, the bankruptcy proceedings 
ani the status of the federal taxes in tnose 
proceedings must be revieweti in order to 
Lrcertain whether any adverse cons+uencez 
cotiid be expected as a result of the 
bankruptcy. As an example, in a “no asset” 
case that is brought to the attention of the 
S2rbic2, the fact that a tax?ajTer is 
Destitute with little hope of financial 
recovery in the forseeable future ciininlshes 
the possibility that the taxpayer would 
challenge a subsequentiy issued statutory 
notice of deficiency bjr filing a petition in 
the Tax Court. 

(4) I-:0:: tL2 other partners in the affected 
partnership(s) have been or are expected to 
be treated must be explored in order to 
ensure that a taxpayer cannot raise an issue 
concerning disijarate treatment. 

(5) Any case selected as a test case must not be 
imbued with facts tiiat could ;irovide the Tax 
Court with an opportunity to despense 
“eyuitibie justice" in favor of the taxijayei, 
e.9., a “widows and orphans” or “mope” 
defense. 

hfter reviewing the facts of your case set forth in your 
request for t.?.;: iitigation advice, as supplemented by your 
telephone conversations with ?om Kane of this office, we believ? 
thst all of our criteria for test case selection r;ith respect to 
------------ ------- tax year have been met. iie therefore authorize the 
------------ --- -- statutory notice of deficiency for ------- under the 
r.t;tute extension apprcach. Please keep us advise-- ---  to any e:ld 
all developments that take piace subsequent tc the issuance of 
the statutory notice of deficiency. 
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Initially, we note that we ag----- -- ith your conclusion that 
the am2nded income tax return for ------- should be treated as an 
original income 

._ 
tex return for SUCii year. Becaus-- ---- assessment 

r&c;2 vit;-, respect to that return was illZd2 aft2r --------- was 
discharged from the bankruptcy proceedings, the ------------- nt was 
legally- made. !iowever, ---- disagree with the amount of tax that 
was asj2;s2d, i.e., $---------- and recommend that the assessment be 
srit12:ily abrct2ti to r------- Only the tax liability that was 
undi;zlouteS by --------- as reflect& on his amended imcome tax 
r2ti!:r!, i.e., ------------ 

1:: processing ----------- amended income tax return for -------- 
.?,;.r Cqdcil Servic2 C------- accept20 the tctai income he report--- 
trot disallow2d all deductions and credits that he claim2d on the 
L; :‘Gri:.J/’ Thus, the aount of tax actually assessed bias weil in 
excess of the amount of tax liability that admittedly existed. 
;Ie fail to see any basis for the Ogden Service Center’s 
T-re,-oi..ra K/ ; ..__._-_. k.= As a general matter, absent an admitted tax 
liability on an acceptable federal income tax return, the 
52rvice’s ability to assess an income tax without having to go 
thruugn tr12 deficiency procedures is iimited to assessments 
arising out of matheLm2tical~or clerical errors. I.R.C. 
5 3113 (b) (lj. Zie definition of a mathematical or clerical error 
is found at I.R.C. : 6213(g), and typicaliy encompasses ite;rs 
Such as true math errors appearing on the face of the return, 
l.e., 2+2=5. m, e.q., Adler v. Commissioner, 85 T.C. 535, 
522 (lSO5). Rlan!:etly disregarding the deductions and credits 
ciaim2d on the face of the return constitutes substantive 
adjustments to the return that would result in a deficiency in 
liiCOl;i2 :2x, end not mathematical or cierical errors, such that no 
assesszent can be made with respect to any additional tax that 
would result from the adjustments without resort to the 
deficiency procedures. 

The excessive portion of the ------ ---- -------- assessment, in 
tne amount 0: $---------- srAould be a-------- ------------ to the 
provisions of I.------ S 6401(a). In accord with our analysis and 
conclusion as to Issue 1, above, although the normal period of 
limitations under I.R.C. f GSOl with respect to ------- is still 

A/ A similar procedure was follok:ed with respect to his ------- 
tax return, which is not at issue here, but which was filed a- 
tile same time th.2 ------- tax return iies filed. 

5/ There is a difference of $-------- on the transcripts 
b2tvcen the adjusted gross income ----- -- e taxable income for both 
------- and -------- Although this number could represent the 
--------- tion ------- nt, the exemption amounts for ------- and ------- were 
$-------- and $--------- respectively. 
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open, ii does not ap------- thzt our criteria for test cases can be 
cet vitR respect to -------- Therefore , you are not authorize6 to 
issue a statutory no----- of deficiency with respect to that year. _ 

If yoil hcve z:iy questions concerains these issues, plecse do 
n0t hesitztc- to contact Ti70x:S 5. 
ccnvenience. 

Kaae 6t FTS 343-CO32 at your 

Cj;: 
CURTIS G. 
Chief, 
Tax Shelter/Partnerships Branch 
(Tax Litigation Division) 

  


